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Definitions

Uniform Franchises Act

[ANNOTATED]

1(1) In this Act:

“disclosure document” means the disclosure document required by section 5;

“franchise” means a right to engage in a business where the franchisee is
required by contract or otherwise to make a payment or continuing payments,
whether direct or indirect, or a commitment to make such payment or payments, to
the franchisor or the franchisor’s associate in the course of operating the business
or as a condition of acquiring the franchise or commencing operations and:

(a)

(b)

in which:

(1) the franchisor grants the franchisee the right to sell, offer for sale or
distribute goods or services that are substantially associated with the
franchisor’s, or the franchisor’s associate’s, trade-mark, trade name, logo
or advertising or other commercial symbol; and

(i) the franchisor or the franchisor’s associate exercises significant
control over, or offers significant assistance in, the franchisee’s method
of operation, including building design and furnishings, locations,
business organization, marketing techniques or training; or

in which:

(1) the franchisor or the franchisor’s associate grants the franchisee the
representational or distribution rights, whether or not a trade-mark,
trade name, logo or advertising or other commercial symbol is involved,
to sell, offer for sale or distribute goods or services supplied by the
franchisor or a supplier designated by the franchisor; and

(i) the franchisor or the franchisor’s associate or a third person
designated by the franchisor, provides location assistance, including
securing retail outlets or accounts for the goods or services to be sold,
offered for sale or distributed or securing locations or sites for vending
machines, display racks or other product sales displays used by the
franchisee;

Comment: “franchise” This definition tracks the Ontario Act but deletes all references
to a “service mark” since that term does not accord with Canadian trade-mark legislation

terminology.

An inclusive definition of franchise was chosen in order to capture a wide range of
relationships subject to requirements such as fair dealing but also to exempt certain
others (i.e. business opportunities or multilevel marketing) from the disclosure
requirements. The Act uses a functional test based on the level of control in the definition
rather than relying on what the parties choose to call the relationship. The definition
also extends to a “franchisor’s associate”.
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“franchise agreement” means any agreement that relates to a franchise
between:

(a) a franchisor or franchisor’s associate; and
(b) a franchisee;
“franchisee” means a person to whom a franchise is granted and includes:

(a) a subfranchisor with regard to that subfranchisor’s relationship with a
franchisor; and

(b) a subfranchisee with regard to that subfranchisee’s relationship with a
subfranchisor;

“franchise system” includes:
(a) the marketing, marketing plan or business plan of the franchise;

(b) the use of or association with a trade-mark, trade name, logo or
advertising or other commercial symbol;

(¢) the obligations of the franchisor and franchisee with regard to the
operation of the business operated by the franchisee under the franchise
agreement; and

(d) the goodwill associated with the franchise;

Comment: “franchise system” This definition tracks the Ontario Act but deletes all
references to a “service mark” since that term does not accord with Canadian trade-mark
legislation terminology.

“franchisor” means one or more persons who grant or offer to grant a franchise
and includes a subfranchisor with regard to that subfranchisor’s relationship with
a subfranchisee;

“franchisor’s associate” means a person:
(a) who, directly or indirectly:
(1) controls or is controlled by the franchisor; or

(i1) 1is controlled by another person who also controls, directly or
indirectly, the franchisor; and

(b) who:
(1) 1is directly involved in the grant of the franchise:

(A) by being involved in reviewing or approving the grant of the
franchise; or

(B) by making representations to the prospective franchisee on
behalf of the franchisor for the purpose of granting the franchise,
marketing the franchise or otherwise offering to grant the
franchise; or

(1) exercises significant operational control over the franchisee and to
whom the franchisee has a continuing financial obligation in respect of
the franchise;
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“franchisor’s broker” means a person, other than the franchisor, franchisor’s
associate or franchisee, who grants, markets or otherwise offers to grant a
franchise, or who arranges for the grant of a franchise;

Comment: “franchisor’s broker” This definition has been moved from section 7(1)(c) of
the Ontario Act to the Definitions section in this Act.

“grant”, in respect of a franchise, includes the sale or disposition of the franchise or
of an interest in the franchise and, for such purposes, an interest in the franchise
includes the ownership of shares in the corporation that owns the franchise;

“master franchise” means a franchise that is a right granted by a franchisor to a
subfranchisor to grant or offer to grant franchises for the subfranchisor’s own
account;

“material change” means a change, in the business, operations, capital or control
of the franchisor or franchisor’s associate or in the franchise or the franchise
system, that would reasonably be expected to have a significant adverse effect on
the value or price of the franchise to be granted or on the decision to acquire the
franchise and includes a decision to implement such a change made by the board of
directors of the franchisor or franchisor’s associate or by senior management of the
franchisor or franchisor’s associate who believe that confirmation of the decision by
the board of directors is probable;

Comment: “material change” The following amendments were made scaling back the
scope of the Ontario Act definition:

(1) the substitution of the word “means” for “including” in order to provide
more certainty to franchisors preparing disclosure documents; and

(ii) the reference to “prescribed change” was deleted in the interest of
uniformity in all jurisdictions.

“material fact” means any information, about the business, operations, capital or
control of the franchisor or franchisor’s associate or about the franchise or the
franchise system, that would reasonably be expected to have a significant effect on
the value or price of the franchise to be granted or the decision to acquire the
franchise;

Comment: “material fact” The Act recognizes the need to balance the goal of making
available all relevant information to the franchisee while making the requirements
sufficiently clear and finite so that a franchisor can determine its obligations with
certainty. The concern exists that too broad a definition is inappropriate since a franchisor
will be in an advantageous position only with regard to information about itself and not
the world in general. On the other hand, the Act should recognize that information that
may not be strictly about the franchisor but that would still be relevant to the franchisee
(eg. if the franchisor knew that a competitor was planning to set up an outlet in close
proximity to the proposed franchise) is crucial. The words “franchise or” were added
before the words “franchise system” in the definition adopted from the Ontario Act in
order to cover this type of scenario. Furthermore, the terms “grant and acquire” are
used generally throughout the Act rather than the terms “purchase and sale”. Finally,
the definition is drafted to be exclusive by using the word “means” as opposed to inclusive
by using the word “includes”.
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“misrepresentation” includes:
(a) an untrue statement of a material fact; or

(b) an omission to state a material fact that is required to be stated or that is
necessary to make a statement not misleading in light of the circumstances in
which it was made;

“prescribed” means prescribed by regulations made under this Act;

“prospective franchisee” means a person who has indicated, directly or
indirectly, to a franchisor or a franchisor’s associate or broker an interest in
entering into a franchise agreement, and a person whom a franchisor or a
franchisor’s associate or broker, directly or indirectly, invites to enter into a
franchise agreement;

“subfranchise” means a franchise granted by a subfranchisor to a subfranchisee.

Master franchise, subfranchise
(2) A franchise includes a master franchise and a subfranchise.

Deemed control
(3) A franchisee, franchisor or franchisor’s associate that is a corporation shall be
deemed to be controlled by another person or persons if:

(a) voting securities of the franchisee or franchisor or franchisor’s associate
carrying more than 50 per cent of the votes for the election of directors are
held, otherwise than by way of security only, by or for the benefit of the other
person or persons; and

(b) the votes carried by such securities are entitled, if exercised, to elect a
majority of the board of directors of the franchisee or franchisor or franchisor’s
associate.

Application
2(1) This Act applies with respect to:

(a) a franchise agreement entered into on or after the coming into force of
this section, if the business operated or to be operated by the franchisee under
the agreement is partly or wholly in [insert jurisdiction]; and

(b) a renewal or extension entered into on or after the coming into force of
this section of a franchise agreement that was entered into before or after the
coming into force of this section, if the business operated or to be operated by
the franchisee under the agreement is partly or wholly in [insert jurisdiction].

Comment: s.2(1) This subsection tracks the Ontario Act but has been amended so as
to permit the insertion of the applicable province or territory.

Same
(2) Sections 3 and 4, clause 5(8)(d) and sections 8 to 12 apply with respect to a
franchise agreement entered into before the coming into force of this section, if the
business operated or to be operated by the franchisee under the franchise
agreement 1s partly or wholly in [insert jurisdiction].
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Comment: s.2(2) This subsection tracks the Ontario Act but has been amended by:

(1) expanding the scope of its applicability to include section 8 (Dispute
Resolution), section 9 (Joint and Several Liability), and section 11 (Attempt to
Affect Jurisdiction Void); and

(1) permitting the insertion of the applicable province or territory.

Non-application

(8) This Act does not apply to:
(a) an employer-employee relationship;
(b) apartnership;
(c) membership in:

() an organization operated on a co-operative basis by and for
independent retailers that:

(A) purchases or arranges the purchase of, on a non-exclusive
basis, wholesale goods or services primarily for resale by its
member retailers; and

(B) does not grant representational rights to or exercise significant
operational control over its member retailers;

(i) a “cooperative corporation” as defined under subsection 136(2) of
the Income Tax Act (Canada) or as would be defined under that
subsection, but for paragraph 136(2)(c);

(111) an organization incorporated under the Canada Cooperatives Act; or
(iv) anorganization incorporated under the Co-operative Corporations Act;

(d) an arrangement arising from an agreement to use a trade-mark, trade
name, logo or advertising or other commercial symbol designating a person
who offers on a general basis, for consideration, a service for the evaluation,
testing or certification of goods, commodities or services;

(e) an arrangement arising from an agreement between a licensor and a
single licensee to license a specific trade-mark, trade name, logo or advertising
or other commercial symbol where such licence is the only one of its general
nature and type to be granted in Canada by the licensor with respect to that
trade-mark, trade name, logo or advertising or other commercial symbol;

() a relationship or arrangement arising out of an oral agreement where
there is no writing that evidences any material term or aspect of the
relationship or arrangement; or

(g) an arrangement arising out of an agreement:

(1) for the purchase and sale of a reasonable amount of goods at a
reasonable wholesale price; or

(11) for the purchase of a reasonable amount of services at a reasonable
price.
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& RP P HQa(3) This subsection substantially tracks the Ontario Act with some
modification. The following amendments were made to the Ontario Act:

(1) “co-operative association” is defined within numbered subparagraph
3 of the Uniform Act rather than being defined in a regulation;

(i) all references to “service mark” have been deleted since that term does
not accord with Canadian trade-mark legislation terminology;

(iii)) numbered subparagraph 7 of the Ontario Act has been clarified in
section 2(3)(e) to confirm that the single trade-mark licence is the only type of
its kind in Canada as the Ontario Act confirms no territorial qualification;

(iv) numbered subparagraph 6 of the Ontario Act relating to lease
arrangements whereby the franchisee leases space in a retailer’s premises but
is not required or advised to buy the goods or services it sells from the retailer
or an affiliate of the retailer has been deleted,;

(v) numbered subparagraph 8 of the Ontario Act relating to business
arrangements with the Crown was not included as there was no reasonable
basis on which to exempt the Crown if it is in a business franchise relationship
acting like a private sector entity; and

(vi) Section 2(3)(g) was added to exempt wholesale arrangements as in the
Alberta Act.

YDLU GHDOLQJ
(1) Every franchise agreement imposes on each party a duty of fair dealing in the
performance and enforcement of the agreement, including in the exercise of a right
under the agreement.

& R P P HQ&M3(1) This subsection has been expanded by adding the words “including
in the exercise of a right” to the application of the duty of fair dealing definition. As a
result, the duty of fair dealing will apply not only during the performance and




